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IN THE

UNITED STATES CIRCUIT

COURT OF APPEALS

FOR THE NINTH CIRCUIT

RITA LEAK, Appellant,

vs. ^ No. 1443

W. C. LEAK, Appellee.
\

BRIKF OF APPKLI^ANT

STATEMENT.

The above was an action for divorce. The issues

were made upon an amended complaint filed by ap-

pellee, defendant below, an amended answer and cross

comphiiut filed by appellant, plaintiff below, and a

reply thereto by said appellee. (Rec. pp. 2-23.)

The trial of the cause was set for the 20th day of

April, 1900. During the early part of April the eldest

son of plaintiff and defendant, Victor Leak, 8 years



of a.ij^e, was taken seriously ill with what is known in

the iiHNlieal profession as i>eriosteal abscess. A cer-

tificate sij>ne(l by three physicians was presented to

the trial court stating the condition of the said Victor

Leak's health, and that the said child should be re-

moved from the town of Juneau to the City of Seattle

or some other place where he could be place<l under

tlie care of a specialist; and said certificate further

stating that the mother of said child, being a trained

nurse, should accompany said child if it be removed

from Juneau, and that on account of the absence of

any specialist from the town of Juneau or vicinity,

said physicians recommended the taking of said child

to Seattle or some other place where the services of a

specialist on the disease, with which the child was

suffering, could be obtained. (Kec. p. 24.)

The defendant then presented to the trial court,

by motion, the condition of the said child Victor

Leak's health and prayed that the remaining testi-

mony to be taken by deposition in the cause be taken

and the trial of said cause ccunmenct^l and closed at

once, or if the trial could not proceed at once then

that said cause be continued over the term so as to

permit tlie "defendant to take said child Victor Leak

away from this clinmte and to some place that he may
be operated upon." (Tlec. p. 30.)

This motion was contested by counsel for ])laintiff,

and the trial court then suggested the following proi>-

osition

:

"The i)roj)osition is that plaintiff is to withdraM'

the charges of adultery from the ])leadings and to



take his diyorce ui)ou the i>Touiids of cruelty aucl in-

liiiman treatment, the defendant to interpose no de-

fense nor any evidence on these issues on the divorce.

''Mrs, Leak (defendant I is to be permitted to take

Victor Leak, the ekiest chikl, from the jurisdiction of

the court for the purjjose of having the mastoid opera-

tion performed, and is to leave the younger child,

^lelville 8. Leak, in the custody of some competent

and capable person within the jurisdiction of this

court, and that as soon as the child Victor Leak has

recovered from the effects of the mastoid operation,

^Irs. Leak is to return him into the jurisdiction of

the court.

''That the plaintiff is to present his evidence on

the ground of cruelty and inhuman treatment with-

out opposition, and the matter is to be submitted to

the court, the determination to be taken under advise-

ment, and that as soon as the child, Victor Leak, has

recovered and is returned into the jurisdiction of this

court, the two litigants are to present to the court,

simply for the determination of the custody of the

cliildren, such depositions as thej may now have or

shall have taken before the first day of May, 1906,

except tliat the deposition of 3.[rs. Leak is to be taken

upon her return to the jurisdiction of this court, to

be considered by the court not on the question of

divorce, but merely upon the question as to who is

the proper person to have the children in custody,

and that in rendering the decree of divorce, the court

shall also decree as to tlie custody of the children,

basing that jwrtion of the decree upon the deposi-

tions heretofore mentioned.

"It is understood that the child, Victor Leak, is

to be returned to the jurisdiction of the court not

later than the 1st day of September, 1906; that if

there be a si)ecialist in the city of Seattle upon ear



diseasos, the child to be taken to such specialist at

that place for said operation; otherwise to be taken

to Dr. Dench, ear specialist, in the citv of New York;

the cost, not to exceed the sum of |500.00 for the

travelinc: expenses and maintenance of Mrs. Leak

and the chikl to the city of Seattle or the city of New
York, and tlieir return to the jurisdiction of this

court, to l)e provided forthwith by the plaintiff; the

expense of the operation to be met by the f>laintiff

when that shall liaAe been ascertained.

"This proposition was on April 16th, 1906, agreed

to by 3Ir. J. H. Cobb, for plaintiff, and Mr. J. R.

Winn, for defendant. The instniment has since been

iield in the liles of the Judj^e, but is this day offered

for filinii' in tlie Clerk's office."

"Oct. 8, 1906." (See Eec. pp. 31-33.)

Tlie defendant assii>ned as error the collusion in

enterin<>; into the forei»()inj»- proposition, which said

assitjnment reads as follows:

"The court erred in the refusal to set aside the

opinion and decision of the court herein, which said

motion stated, amonji; other things, the following

grounds: That the plaintiff and defendant herein

were guilty of collusion in entering into the stipula-

tion and agreement set out in said opinion, and that

it api)eared uixui the face of said opinion that the

said defendant herein was the proper person to have
the care and custody of the two minor children; fur-

tlier, tlial it a])pear(Hl upon the face of said opinion

and decision tliat the court in arriving at its conclu-

sion to grant a divorce and entering a decree giving

the care and custody of the children, one to the plain-

tiff and the other to the defendant, upon said agree-

nu'nt or stii)ulation entered into between the parties,
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and that said stipulation and agreement was void,

for the reason that it showed that the parties to said

action AAere giiiltv of collnsion."

For a reversal of the decree of the trial court we

rely solely upon the collusion of the parties in enter-

ing into the proposition herein set forth.

ARGUMENT.

It will be seen at a glance that the reason why no

defense was interposed in the court below was on ac-

count of the serious illness of Victor Leak. The mo-

tion of defendant for a speedy trial or a continuance

over the term was strongly opposed by the plaintiff,

and this opposition resulted in the proposition here-

inabove set forth. The mother's maternal instinct

clung to the child, and her first thought was to save

its life. The plain, naked proposition now before the

Appellate Court is, Avhether or not an agreement or

proposition in a divorce suit, which by its terms stip-

ulates and agrees to Avithdraw a defense or suppress

facts, which, if proven, would prevent a decree of

divorce l>eing rendered, is lawful and will be sus-

tained on appeal.

It is true that this proposition was entered into

at the suggestion of the trial court, but the effect is

the same. In addition to denying the allegations con-

tained in the amended complaint the defendant filed

a cross complaint, and by reason of this proposition

she not onlv AAithdrew her defense but her cross com-
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plaint was dismissed. Tlie Appellate Court will no-

tice that according? to this proposition the plaintiff

was "to take his divorce upon tlie "round of cruel and

inhuman treatment, the defendant to interpose no

defense nor evidence on these issues on the divorce."

(Rec. p. 38.)

The fact that the trial court suggested the enter-

ing into of this collusive agreement should give it no

sanction in the law.

An agreement between the parties to Avithhold

evidence tending to Aveaken the complainant's case or

to suppress facts constituting a good defense, bars a

divorce.

14 Cvcl. of Law, p. 647, citing

:

Jessop vs. Jessop, 7 Jur. N. S. G09.

Hunt vs. Hunt, 47 L. J. P. & Adm. 22.

Butler vs. Butler, 15 P. D. 66.

Collusion between the parties bars a divorce, al-

though otherwise the complainant lias a sufiftcient

cause therefor; and if evidence of counter charges

is suppressed, a divorce will be denied, although the

facts withheld are insufficient to establish the counter

clTarges.

14 Cycl. of Law, 646-647, citing:

Butler vs. Butler, 15 P. D. 66.

Hunt vs. Hunt, 47 L. J. P. & Adm. 22.

AMiere l)()th parties are guilty and they agree to

present before the court the guilt of only one of them

a divorce will be denied.

14 Cycl. of Law, 647, citing:

Grajj vs. druij, 31 L. J. P. & M. 83.



An aj^reement between husband Avife, executed

pending- divorce proceedings, in regard to the division

of their property and the custody of their children,

based on the consideraiton that the husband with-

draw his counter charges and make no defense to the

action, is void as against public policy.

Tjoveren vs. Ijoveren, 39 Pac. 801.

The autliorities are uniform in holding that any

agreement between the parties having for its object

the dissolution of the marriage contract, or facilitat-

ing that result, such as an agreement by the defend-

ant in a pending action for divorce, to withdraw his

or her opposition, and make no defense, is void, as

CO litI'd hojws mores.

PJiiUips vs. Thorp, 10 Ore. 494.

Puch agreements are a fraud upon the laAv which

favors nmrriage, and will not give its sanction nor

lend its aid to uphold or enforce the terms of any con-

tract, nor countenance any contrivance which is de-

signed to promote its dissolution.

—

Id.

The authorities are unanimous upon the question

that an agreement between parties to withdraw a de-

fense or suppress evidence in a divorce suit renders a

decree of divorce void.

It was certainly beyond the power of the trial

court to sanction such an ao^eement ; and to suggest

such an agreement was, to say the least, exercising an

unusual judicial power. The reason for suggesting

this proposition does not definitely appear from the

record, but the appellate court will gather from the
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record, \)i\'j:,(' 31, that it was the result of defeiidnnt's

motion for contiiinjuice or a speed}^ trial of the cause,

OAvinj": to the serious illness of Victor Leak, the chihl

of plaintiff and defendant, ^ye appreciate that the

appellate coni't will not ,i»'o beyond the record to as-

certain the reason for the entering into of the projmsi-

tion, but it seems to be clear from the record that the

consideration upon which defendant was induced to

withdraAV her defense and suppress her evidence was,

that by so doinji', she would be able to take her child

away from Alaska to some specialist and thus save its

life.

We submit that the law would set aside a contract

obtained throu<>li coercion or duress, and there is no

reason why an aj^reement or stipulation to withdraw

a defense or suppress evidence in a divorce suit, en-

tered into at a time when the mother was anxious to

preserve the life of her child, and by enterinjj;- into

such an asri'cement she would be permitted to take

that child away where it may be restored to health,

should not be set aside, even though such an ai^Tee-

ment miiilit otherwise be valid.

Respectfully submitted,

JNO. R. WINN AND

NEWARK L. BURTON,
Attorucjjfi for AppcUant.


